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Summary: Ofcom has upheld parts of this complaint of unfair treatment about the above 

programme, broadcast on 19 October 2005 by BBC1 (Scotland), that revisited the circumstances 

surrounding the murder of Mrs Arlene Fraser. Mr Nat Fraser, Mr Glenn Lucas and Mr Hector Dick 

stood trial for her murder. Only her husband, Mr Fraser, was found guilty. This programme 

examined concerns that had arisen over the testimony of Mr Dick’s evidence in court and the 

accuracy of a lip-reading report provided by Ms Jessica Rees who was used by the police to interpret, 

through lip-reading, CCTV recorded conversations between Mr Lucas and Mr Fraser. 

 

Ms Rees complained to Ofcom that she was treated unfairly in the programme as broadcast in that: 

it made references to her involvement in the murder case that were untrue, inaccurate and 

sensationalist; the claim that she declined to participate in the programme was untrue and she was 

not given an appropriate and timely opportunity to respond to the allegations made about her and 

that a statement she provided to the programme makers was ignored; she was given inaccurate 

information by the programme makers about the content of the programme; and, the programme 

unfairly linked her lip-reading report with her being “dropped” by the Crown Prosecution Service as 

an expert witness. 

 

Ofcom’s Fairness Committee found as follows: 

 

    The Committee considered that programme’s overall commentary, including its repeated 

references to the lip-reading report being flawed and the inclusion of strong adverse and (in all but 

one instance) unchecked remarks of two of the programme’s contributors had the cumulative effect 

of leaving viewers with an overall negative impression of Ms Rees’ professional judgement and 

competency as a lip-reader and expert witness. This was unfair to Ms Rees. 

    The Committee considered that the programme makers did take reasonable steps to provide Ms 

Rees with an appropriate and timely opportunity to respond to the criticisms and allegations that 

were to be made in the programme. Ofcom, therefore, found no unfairness to Ms Rees in this 

respect. However, the Committee considered that Ms Rees’ statement in response to the 

programme makers was not adequately reflected in the programme, and, therefore, her position 

was not represented in a fair way. This resulted in unfairness to Ms Rees. 



    The Committee considered that the programme makers had given Ms Rees a full and accurate 

account of the intended nature and purpose of the programme and had fairly explained to her the 

criticisms that would be made of her and her report. Although the programme makers did not 

mention that one contributor would be giving his opinion on Mr Rees’ ability as an expert lip-reader, 

it considered that the information given to her was sufficient for her to have given ‘informed 

consent’ if she had wished to contribute to the programme. The Committee concluded that there 

was no unfairness to Ms Rees in this respect. 

    The Committee considered that the programme makers had taken sufficient steps to satisfy 

themselves that it was accurate for the programme to claim that Ms Rees was no longer used by the 

CPS as an expert lip-reading witness and that this was, in itself, fairly presented in the programme. 

However, the Committee considered that the cumulative effect of repeated reference to the fact 

that Ms Rees was no longer used by the CPS in the context of questioning her expertise and the 

reliability of her lip-reading report resulted in unfairness to Ms Rees. 

 

Introduction 

 

On 19 October 2005, BBC1 (Scotland) broadcast an edition of Frontline Scotland which revisited the 

circumstances surrounding the murder of Mrs Arlene Fraser, who had disappeared in April 1998 

from her home town of Elgin in the north of Scotland. Her body was never found. In January 2003, 

three men, Mr Nat Fraser, Mr Glenn Lucas and Mr Hector Dick stood trial for her murder and for 

conspiracy to murder. Only her husband, Mr Fraser, was found guilty. He was sentenced to life 

imprisonment. 

 

The programme reported on elements of what, it alleged, had emerged as unreliable evidence at the 

trial. In particular, the programme highlighted inconsistencies in the evidence of Mr Dick who had 

turned Queen’s Evidence (that is, he had given evidence for the prosecution against co-accused Mr 

Fraser) during the trial; and concerns that had arisen over the accuracy of a lip-reading report 

provided by Ms Jessica Rees. Ms Rees was used by Grampian Police to interpret, through lip-reading, 

CCTV recorded conversations between Mr Lucas and Mr Fraser, while Mr Fraser was in prison for an 

unrelated offence. These visits had been recorded by the prison authorities. 

 

On 10 October 2005, Mr Graeme MacAuley, a producer for the programme, contacted Ms Rees by 

email to inform her about the programme, its nature, and purpose; and to give her an opportunity 

to comment on the criticisms and allegations that were to be made about her and her lip-reading 

report. Ms Rees was unable to respond to Mr MacAuley’s email personally, but communication was 

made between them via Ms K Cayden, Ms Rees’ personal assistant. A total of seven emails were 

exchanged between Mr MacAuley and Ms Cayden between 10 October 2005 and 17 October 2005. 

 



The programme featured interview footage (recorded in 2003 for another programme) of Detective 

Superintendent Jim Stephen who had been the senior investigating officer in the case. He said that 

the interpretation of the conversation between the two men contained in Ms Rees’ report had given 

the police the opportunity to move the investigation forward from a missing person inquiry into a 

murder investigation. That had resulted in Mr Fraser and Mr Lucas being charged with the murder 

and conspiracy to murder. 

 

 

The programme went on to explain, however, that Ms Rees’ report was not used as evidence in the 

trial. According to the programme, Mr Dick (who had been charged by the police for reasons 

unrelated to Ms Rees’ report) had decided to turn Queen’s Evidence during the trial and claimed 

that Mr Fraser had acted alone in arranging his wife’s murder. This resulted in the Crown no longer 

needing to use Ms Rees’ lip-reading report in its prosecution of Mr Fraser. 

 

Ms Rees was referred to by name a number of times during the programme. Both the programme’s 

commentary and the contributions from Mr Bill Taylor (described by the programme as an Advocate 

QC who had followed the case) and Mr Terry Ruane (described by the programme as a lip-reading 

expert who had been employed by the defence) questioned the reliability of Ms Rees’ evidence. The 

programme claimed that Ms Rees was no longer used as an expert lip-reader by the Crown 

Prosecution Service for England and Wales (“the CPS”) after it was alleged that she had misled 

people about her university qualifications. The programme also stated that Ms Rees had declined 

the programme makers’ offer of an interview and had denied that she had read a briefing note given 

to her by the police about the case before she compiled her report on the CCTV footage. 

 

Ms Rees complained to Ofcom that she was treated unfairly in the programme as broadcast. 

 

The Complaint 

 

Ms Rees’ case 

 

In summary, Ms Rees complained that she was treated unfairly in that: 

 

(a) The references made in the programme to her involvement in the Arlene Fraser murder case 

were untrue, inaccurate and sensationalist; and that they had the overall effect of being unfair to 

her. In particular, Ms Rees referred to the following statements made in the programme: 



 

i) “We can reveal dramatic new evidence which shows the case was flawed from the beginning to 

the end”. Ms Rees said that this statement in the introduction to the programme was untrue, 

inaccurate and sensationalist. 

 

ii) “This is the actual footage of their meetings shown for the first time”. Ms Rees said that this 

statement about the CCTV footage of Mr Lucas and Mr Fraser was untrue. 

 

iii) “Grampian Police were following Nat Fraser’s every move”. Ms Rees said that it was not 

Grampian Police but a prison officer who overhead a suspicious conversation and decided to film Mr 

Fraser’s and Mr Lucas’s prison visits at length. 

 

iv) “In a case with no body and built only on circumstantial evidence Jessica Rees’ report tipped the 

balance”. Ms Rees said that this statement made by the programme’s reporter was untrue. She said 

that her lip-reading report only meant that the police switched their investigation from a missing 

person inquiry to a murder investigation. Ms Rees said that she had nothing to do with the evidence 

that led to the three men being charged with murder and conspiracy to murder. 

 

v) “We can reveal now that that report was flawed and the defence were ready to discredit it if it 

was ever used in court”. Ms Rees said that the evidence would have to be tested in court and, as 

such, would not have been discredited as it was of a type admissible by law for use in court. 

 

vi) Ms Rees said that Mr Taylor had made the comment “the Crown witness was no more an expert 

than I am at bird watching”. Ms Rees said that his comment flew in the face of the tests she had 

undertaken that confirmed that she was an expert and that she was accredited as such by the Court 

of Appeal. 

 

vii) “Other lip-reading experts studied the tape”. Ms Rees claimed that Mr Ruane was not a lip-

reading expert, despite the programme’s assertion that he was. She said that he was a sign language 

expert who had no specialist equipment for enhancing lip-reading recordings; he had never been 

used by prosecuting authorities; and he did not have expert witness accreditation as a lip-reader. 

This was a fact ignored by the programme makers even though they had been made aware of it. 

 



viii) Mr Ruane’s comment that “Nobody should ever have tried to use a lip-reading report in this 

case” was, according to Ms Rees, inappropriate as only the judge could decide what evidence could 

and could not be used as admissible evidence in court. 

 

Ms Rees said that Mr Ruane’s comment “the police briefed her in the first place so she has all that in 

her head when she was viewing [the CCTV footage of Mr Lucas and Mr Fraser]” (i.e. that she had 

been influenced by the police before compiling her report) was untrue. Ms Rees said that she had 

not been briefed by the police beforehand and that she did not have it “all that in her head” when 

she viewed the footage. 

 

Mr Ruane also commented that the quality of the recording of the CCTV footage was very bad. Ms 

Rees said that the quality of the recording was not bad when she viewed it on specialist equipment 

which produced a much clearer picture. 

 

ix) “Nobody checked her work at all”. Ms Rees said that Mr Ruane’s comment that her work was not 

checked was untrue. 

 

x) “So, as we’ve just shown you the crucial lip-reading evidence which resulted in Glenn Lucas and 

Nat Fraser being charged was flawed”. Ms Rees said that this statement was an exaggeration and 

that her report was only a very small part of the evidence against Mr Lucas and Mr Fraser. 

 

xi) “Dick’s decision to turn Queen’s evidence meant the prosecution no longer needed flawed lip-

reading testimony”. Ms Rees said that this statement was untrue and inaccurately presented in the 

programme. The programme makers failed to mention in the programme that there was other 

evidence against Mr Lucas besides her lip-reading report. 

 

(b) Ms Rees said that it was untrue that she had declined to participate in the programme. She said 

that she was not given an appropriate and timely opportunity to respond to the allegations that 

were to be made in the programme and that the statement that she provided to the programme 

makers was almost totally ignored. 

 

(c) Ms Rees complained that she was given inaccurate information by the programme makers about 

the content of the programme. 

 



(d) The linking of her lip-reading report and her being “dropped” by the CPS as an expert witness was 

unfair and untrue. 

 

The BBC’s case 

 

In summary and in response to the specific heads of complaint, the BBC said that: 

 

(a) i) The statement made in the programme about revealing “dramatic new evidence which shows 

the case was flawed from the beginning to the end” related both to the unreliability of Ms Rees’ 

evidence as a lip-reading expert and to the apparently dubious testimony of Mr Dick. These were the 

two most significant elements in the prosecution’s case against Mr Fraser. Ms Rees appeared to 

believe that the programme claimed that her evidence was inadmissible in court. At no point was 

such a statement made by anyone in the programme. The programme highlighted questions as to its 

reliability, not to its admissibility. 

 

ii) The BBC said that the statement made in the programme that “This is the actual footage of their 

meetings shown for the first time” had no bearing on whether or not Ms Rees was treated fairly or 

otherwise by or in the programme. It was, therefore, irrelevant to her complaint of unfairness. The 

BBC noted that Ms Rees had not detailed where the footage had previously been “publicly shown” 

(that is, broadcast). The BBC said that the programme makers stood by the statement made in the 

programme. 

 

iii) Ms Rees’ point that it was a prison officer who arranged the filming of the visit by Mr Lucas to Mr 

Fraser in prison also had no bearing on or relevance to her complaint of unfair treatment. However, 

in the interests of accuracy, the BBC pointed out that the programme had stated only that Grampian 

Police had acquired the footage. No claim or suggestion was made in the programme that the police 

instigated the filming. Indeed, the programme made it clear that visits may be filmed by prison 

authorities as a matter of routine. 

 

iv) Ms Rees’ objection to the claim that her report “tipped the balance”, did not mean, as she 

appeared to believe, that her evidence precipitated the murder inquiry; rather that, in the view of 

Detective Superintendent Jim Stephen, it enabled the inquiry to move onto a different footing. 

 

v) Ms Rees also appeared to believe that the programme, as a whole, and its contributors, said that 

her evidence was inadmissible. However, the programme claimed only that her evidence appeared 

to be flawed. This statement was supported by the views of two contributors, Mr Taylor (see head 



vi) below) and Mr Ruane (see head ix) below). Also, Mr Ruane commented that the quality of the 

CCTV recording was bad and that it should not have been considered for use as evidence (see head 

viii) below). The programme had no concern, therefore, with any speculation on the admissibility or 

otherwise of Ms Rees’ report. 

 

vi) The BBC said that Mr Taylor’s comments were clearly couched as his own view on the quality of 

her evidence and not on its admissibility. The BBC said that Ms Rees had not explained satisfactorily 

who had accredited her as an expert and what it meant. It would appear that Ms Rees implied that 

accreditation as an expert gave an assurance as to her reliability as a lip- reader, but as far as the 

BBC were aware, it did not involve any kind of quality control. In any case, even if there were a 

recognised standard of expertise in lip-reading, which she had achieved, this would not put her or 

her work beyond criticism. 

 

vii) Ms Rees disputed Mr Ruane’s standing as a lip-reading expert, making the point that he was a 

British Sign Language user. The BBC said that, as someone who has been profoundly deaf since 

childhood[(-1-)] , it was highly likely that he would be, at least, extremely well practised in lip-

reading. Also, Mr Ruane had conducted work for the police; the National Crime Squad; the CPS; and, 

defence teams. Ms Rees was fully aware of this as she had worked on some of the same cases with 

him. 

 

viii) The BBC said that Mr Ruane possessed specialist equipment for lip-reading recordings. If the 

quality of the recorded material was not sufficient to see subtle lip-movements, enhancing the 

material during playback would not help. Ms Rees appeared to argue that Mr Ruane could not see as 

much as she could because she had better equipment. However, the large number of discrepancies 

between Ms Rees’ report and the reports of the other lip-readers consulted for the programme 

suggested that the disagreement could not be explained by differing qualities of playback 

equipment. 

 

Ms Rees had said that the quality of the tapes was not bad when viewed on her specialist 

equipment. The BBC said that the material had been filmed at some distance from the two men who 

were shown in profile. Best lip-reading results, according to the BBC, were always achieved at 

relatively close range and from the front. No type or amount of enhancement could have changed 

either of those facts and, as already explained, if the quality of the recorded material was not 

sufficient to see subtle lip-movements, enhancing the material during playback would not help. 

 

The BBC also said that it could not be independently verified whether or not Ms Rees had read 

briefing notes provided to her by the police prior to viewing the footage. However, the police told 

the programme makers that they had sent her briefing notes and it was conceivable that she chose 



not to read them before looking at the tape. In any event, the programme made clear that Ms Rees 

disputed Mr Ruane’s claim that she had possibly been influenced by briefing notes. 

 

ix) Ms Rees disputed the claim that “nobody checked her work at all”. However, the BBC said that 

she had not given details of how or when her work was checked or by whom. If anyone did check her 

work, it was not recorded on her report. While some facts may have been retrospectively shown to 

be true and accurate, many others were shown to be false. For example, Ms Rees claimed that she 

correctly lip-read a nickname for one of the co-accused, “Hecky”. This was not a nickname used for 

this man. ) The BBC did not specifically address Ms Rees’ complaint that the statement “So, as we’ve 

just shown you the crucial lip-reading evidence which resulted in Glenn Lucas and Nat Fraser being 

charged was flawed” in the programme was an exaggeration. 

 

xi) The BBC did not specifically address Ms Rees’ complaint about the statement “the prosecution no 

longer needed flawed lip-reading testimony” in the programme was untrue and inaccurately 

presented in the programme. 

 

(b) Ms Rees’ claim that she did not take part in the programme because she was not given enough 

notice flew in the face of the email exchange between Mr MacAuley and Ms Cayden. The BBC said 

that the email dated 17 October 2005 from Mr McAuley to Ms Cayden clearly showed that Ms Rees 

declined to take part in the programme out of respect for Arlene Fraser’s family and not because she 

was not given enough time. 

 

The BBC said that the nature of investigative current affairs programme making meant that 

interview requests were often made quite late in the process and against tight deadlines. Similarly 

tight deadlines were given to all other contributors, including Mr Ruane. In any case, the BBC said 

that the email correspondence between Ms Cayden and Mr MacAuley continued after the deadline 

and it was clear from the email dated 17 October 2005 that this initial deadline was not the reason 

for her refusal to take part in the programme. 

 

(c) The BBC said that Ms Rees was given sufficient information by Mr MacAuley to be able to provide 

a response to the criticisms and allegations made against her and her report. However, she chose 

not to out of respect for the feelings of Arlene Fraser’s Family. 

 

(d) Ms Rees claimed that the programme linked, unfairly, the alleged unreliability of her lip-reading 

report in the Arlene Fraser murder case with the fact that the CPS had discontinued to use her as an 

expert witness. In fact, the BBC said that this part of the commentary was worded very carefully to 



avoid doing precisely that and to ensure that no such link was made or implied. The commentary 

stated: 

 

“Jessica Rees has since been dropped by the Crown Prosecution Service in England after allegations 

she has misled people about her university qualifications…The CPS confirmed to us they no longer 

use her as an expert witness in lip-reading.” 

 

Both the accuracy of the statement (that Ms Rees had been “dropped” by the CPS and the reasons 

for it were carefully checked with the CPS and with Oxford University before the broadcast. Despite 

Ms Rees’ claim to the contrary, the CPS made clear in an email to the programme makers dated 13 

October 2006, that it no longer used her as an expert witness and had no plans to use her in the 

future. The programme was careful to explain that it was the allegations that she had misled people 

about her university qualifications that led to her being dropped by the CPS. 

 

Ms Rees’ comments 

 

In summary and in response to the BBC’s statement, Ms Rees said that: 

 

(a) i) For the BBC to present this as “dramatic” and “new” was misleading and therefore unfair to 

her. Ms Rees said the BBC had given the clear impression that her evidence would have been ruled 

inadmissible in court and that this was an extremely unreasonable conclusion for it to make as it had 

no basis in fact or reality. While the BBC claimed that the programme did not make such a direct 

statement that her report would have been inadmissible in court, the programme left the viewer 

with little else to believe. 

 

ii) The footage of the prison visits was previously shown, following the verdict of the court, both on 

ITV and BBC in January 2003. 

 

iii) The point about the prison officer was relevant to the general accuracy of 

 

the programme as it was a prison officer who filmed the visit after overhearing a snatch of 

conversation between Mr Fraser and Mr Lucas and becoming suspicious of the men’s demeanour. 

The prison officer then brought the recording to the attention of Grampian Police. This fact was 

widely published and also appeared on the BBC and ITV programmes in January 2003. 



 

iv) The statement “tipped the balance”, in keeping with the rest of the programme, was 

sensationalist and misleading. 

 

v) The programme gave the impression that her evidence appeared to be flawed. 

 

vi) Mr Taylor’s view of her report was insulting and inflammatory. It appeared to be endorsed by the 

BBC by including it in the programme while making no attempt to highlight the fact that it was only 

his personal view. There was no counterbalancing comment to put it in perspective and it should not 

have been shown. 

 

Ms Rees said that she was an expert fully accredited by several expert witness organisations which 

were careful to check out references, qualifications and expect members to be bound by a code of 

conduct. 

 

Although a few databases such as the National Crime Faculty only hold lists of experts available, the 

majority of them involved quality control. She said that she was accepted as an expert by the Court 

of Appeal. Also, the CPS referred to her as an expert witness approved by the Court of Appeal in 

correspondence early in 2005. 

 

vii) Mr Ruane was not a lip-reading expert as stated in the programme. Most of the work he did for 

the police was in the area of sign language interpretation. 

 

viii) Ms Rees said that there was no counterbalance to Mr Ruane’s untrue comments that the quality 

of the recordings was bad and that she had been briefed before compiling her report. Additionally, 

the decision on which evidence was or was not allowed in court was made by the CPS and the judge. 

 

Mr Ruane was speaking out of turn in this respect and this was not made clear in the programme, 

which was unfair to her. 

 

Ms Rees said that she understood what the BBC were saying about the quality of the recordings, but 

she claimed that with specialist equipment, the footage could be seen much more clearly. She said 

that the huge number of discrepancies in the report of Mr Ruane and Ms Rees could be explained by 

his lack of specialist equipment and his lack of experience in CCTV work. Ms Rees also said that it 



was unfair for the programme to paint a negative picture of her by using a “lesser expert” than 

herself. 

 

ix) Ms Rees said that she was not asked by the BBC who had checked her work. The BBC claimed to 

have a copy of Ms Rees’ report but all such reports are regarded as confidential and were not for the 

press to have access to. Both the CPS and the police were fully aware that Ms Rees’ work was 

checked, but it appeared that the BBC was not. 

 

Ms Rees said that the police had later told her that “Hecky” was a nickname for Mr Dick. Although 

she did not argue with the BBC as to whether or not this was the case, Ms Rees said that her lip-

reading uncovered several other facts and factors which she could not possibly have known at the 

time. Some facts came to light after she had viewed the tape which retrospectively proved that she 

had been accurate. 

 

x) Ms Rees said that the presenter’s comment “So, as we’ve just shown you, the crucial lip-reading 

evidence… was flawed” appeared to endorse the comments of Mr Taylor and Mr Ruane. The whole 

picture of her and her report as presented in the programme was inaccurate. 

 

xi) No further comment was made by Ms Rees on this point. 

 

(b) Ms Rees said that, notwithstanding the fact that she was moving house and professionally 

engaged by the police, she was not given a reasonable amount of time to respond to the allegations 

to be made in the programme. Mr MacAulay’s initial email of 10 October 2005 gave her four days in 

which to submit a response. Mr Cayden responded immediately to explain that Ms Rees was moving 

house that week and had no access to email. Ms Cayden emailed the programme makers again on 

17 October 2005 to inform them that Ms Rees had no email and no fax facilities. Without these 

facilities, Ms Rees said that she was significantly disadvantaged in making any response at all. 

 

Ms Rees said that she had been able to speak briefly to Arlene Fraser’s family who were extremely 

distressed about the programme and had asked her not to take part. Although she did not base her 

decision wholly on this request, Ms Rees said that the main reason was that she had not been given 

sufficient time to make a response and no respect was afforded by the BBC towards her other 

commitments. She accepted that her lack of email and fax facilities may have resulted in a slightly 

extended deadline as claimed by the BBC, but this was “desultory” and left her in an unfair position. 

 

(c) Ms Rees said that she was not given the full facts or the true purpose of the 



 

programme by the programme makers. She was not told any specifics, such as the remark made by 

Mr Taylor which would have enabled her to refute what he said. Mr MacAuley told Ms Cayden that 

he would take the points she made into consideration, but these were clearly dismissed despite their 

importance. 

 

The viewers were told of her involvement in negative terms and the statement that she had denied 

having read the briefing notes provided by the police was worded in such a way that implied 

dishonesty on her part. Ms Rees said that the briefing notes had been handed unseen to her 

personal assistant and locked away in a sealed envelope which was witnessed and countersigned by 

the police. This was a normal procedure carried out by Ms Rees whenever briefing notes were 

unwittingly supplied by the police. 

 

(d) Ms Rees said that the CPS had written to her to state what the situation would be should it 

decide to use her again as a prosecution witness. This letter, dated 16 September 2005, was written 

by the Head of the Policy Directorate of the CPS. (Only part of the letter was provided to Ofcom 

because of confidentiality issues). Ms Rees said that the email from the CPS dated 13 October 2005 

to the BBC came from its press office which would not be party to decisions relating to her being 

used as an expert witness. 

 

Ms Rees also said that the programme failed to state that an exhaustive investigation had found that 

she had never lied on her curriculum vitae or claimed to have a full degree from Oxford. The BBC did 

not produce any statement from the CPS which confirmed that she had lied on her curriculum vitae. 

Although Mr MacAulay in an email (dated 18 October 2005 to Ms Rosalind McInnes and Ms Dorothy 

Parker) referred to her having a BA, it referred to the course she had studied and not the 

qualification that she would have gained. Her curriculum vitae clearly and accurately cited her as 

having a ‘2 nd in Honour Moderations’. 

 

The overall effect of the programme was to insinuate that the reason Ms Rees’ lip-reading report 

had not been used by the prosecution in the trial was somehow linked to the CPS decision not to use 

her as an expert witness, even though the trial was concluded in January 2003 and its decision was 

made in June 2005. No care was taken by the BBC to highlight the difference. 

 

The programme was unfair both directly and indirectly as a result of the many inaccuracies 

contained within it. Ms Rees said that she felt the claim was further supported by the fact that in the 

recent Appeal Court hearing for this case in March 2006, Mr Fraser’s defence team did not rely on 

anything which appeared in this programme. The reasons for this were obvious according to Ms 



Rees since the entire programme was sensationalist, unbalanced and misrepresented much of which 

was conjecture or untruths as proven fact. 

 

The BBC’s comments 

 

In summary and in response to Ms Rees’ comments, the BBC said that: 

 

(a) Ms Rees appeared to be under the impression that the programme claimed that her report had 

been or would have been ruled inadmissible by the court. At no point did the programme state, 

expressly or implicitly, that this was, or might have been, the case. Concerns had been raised about 

the reliability of her report since it played such a considerable part in bringing Mr Fraser and Mr 

Lucas to trial, and it was in the public interest to highlight these concerns, regardless of Mr Dick’s 

decision to turn Queen’s Evidence. The programme made no comment on why Ms Rees was 

ultimately not called to give evidence as an expert witness at the trial. 

 

i) The commentary line, “We can reveal dramatic new evidence which shows that the case was 

flawed from the beginning to the end” related to the question about the reliability of her evidence 

and to the doubts about Mr Dick’s evidence. It was not the programme’s concern whether or not her 

report was ruled admissible or not. Nor did the fact that it was not used in Mr Fraser’s appeal 

invalidate it. The BBC said that neither strand of evidence, used or not, had any bearing on the 

accuracy or otherwise of Ms Rees’ account of the filmed conversation between Mr Fraser and Mr 

Lucas. 

 

ii) Whether or not this was the first time the CCTV footage had been shown before had no bearing 

on the programme’s treatment of Ms Rees. However, the BBC said that what she had said in her 

comments in response to its first statement was inaccurate. The programme shown in January 2003, 

to which Ms Rees referred, did not contain the actual CCTV footage of the prison visit. In fact it 

contained a reconstruction of the visit using actors. To the BBC’s knowledge, ITV did not show the 

actual CCTV footage either. 

 

iii) The BBC made no further comment regarding this point. 

 

iv) The BBC reiterated that her interpretation of the conversation between Mr Fraser and Mr Lucas 

was what crucially enabled the police to pursue their investigation as a murder inquiry. 

 



v) The BBC reiterated that Ms Rees appeared to be under the impression that the programme said 

that her evidence had been, or would have been, ruled inadmissible by the court. At no point did the 

programme state expressly or implicitly that this was or might have been the case. 

 

Neither the programme nor the programme makers were concerned with Ms Rees’ general level of 

skill as a lip-reader. Although, it may well be very high, it did not put her beyond criticism. The 

contention that Ms Rees’ evidence was “flawed” was supported by the opinions of Mr Taylor and 

three lip-readers consulted by the programme (who could claim the same subjective expert status as 

Ms Rees did). 

 

vi) The BBC acknowledged that Ms Rees’ lip-reading ability may well be greater than Mr Taylor’s 

comments suggested, but he appeared in the programme as a lawyer, giving his opinion of a single 

example of her work which he considered easy to discredit, not as a lip-reader giving a general 

assessment of her ability. The BBC said that had she availed herself of the opportunity to take part in 

the programme, she could have challenged their views. 

 

The BBC said that there was no nationally recognised standard or agreed test of expertise in lip-

reading. Even if there was a recognised standard of expertise in lip-reading, which she had achieved, 

it would not put her or her work beyond criticism. It was in the context of this particular case, and 

the controversy about her version of the conversation between Mr Lucas and Mr Fraser, that her 

work was questioned. In questioning it, Mr Taylor expressed his personal opinions. 

 

vii) The BBC said that the nature and extent of Mr Ruane’s hearing impairment and the length of 

time he had lived with it was outside the scope of Ms Rees’ complaint of unfair treatment. 

 

viii) The BBC said that it stood by its assertion made in its previous statement that the technical 

factors relating to the capture of the CCTV recording which would render lip-reading extremely 

difficult. These were unlikely to be addressed by technical enhancement. The BBC noted that Ms 

Rees did not give any explanation about how she was able to achieve such enhancement and thus 

make lip-reading easier. 

 

ix) The BBC made no further comment on this point. 

 

x) The BBC made no further comment on this point. 

 



xi) The BBC made no further comment on this point. 

 

(b) The BBC made no further comment on this point. 

 

(c) The BBC made no further comment on this point. 

 

(d) The BBC said that the programme properly described the circumstances which led to Ms Rees 

being dropped as an expert witness by the CPS. Confirmation of that decision was received from the 

CPS press office. Whether or not the CPS Press Office was party to the decision to discontinue to use 

Ms Rees as an expert lip-reader was irrelevant: it was the decision that mattered, not who actually 

took it. 

 

The BBC said that while Ms Rees specifically mentioned “BA Hons Mod” in her curiculum vitae, she 

had given the corresponding dates as “1983-86”: the three years which would have been required, 

in her case, to complete a full degree course. 

 

Decision 

 

Ofcom’s statutory duties include the application, in the case of all television and radio services, of 

standards which provide adequate protection to members of the public and all other persons from 

unfair treatment in programmes included in such services. Where there appears to have been 

unfairness in the making of the programme, this will only result in a finding of unfairness if Ofcom 

finds that it has resulted in unfairness to the complainant in the programme as broadcast. 

 

In carrying out its duties, Ofcom has regard to the need to secure that the application of these 

standards is in the manner that best guarantees an appropriate level of freedom of expression. 

Ofcom recognises that (subject to the provisions of the Ofcom Broadcasting Code) broadcasters can 

quite properly comment and take particular viewpoints on the subjects of broadcast programmes. 

However, it is essential, not only to the parties directly concerned but also to listeners and viewers, 

that such comments should be accurate in all material respects so as not to cause unfairness. Ofcom 

is also obliged to have regard, in all cases, to the principles under which regulatory activities should 

be transparent, accountable, proportionate and consistent and targeted only at cases in which 

action is needed.   

 



This case was considered by Ofcom’s Fairness Committee, Ofcom’s most senior decision making 

body with respect to Fairness and Privacy complaints. The Fairness Committee considered the 

complaint and the broadcaster’s response, together with supporting material and subsequent 

submissions from both parties. The Committee viewed the programme as broadcast and read a 

transcript of it along with a transcript of the subtitles used for the programme. 

 

In the circumstances of this case, the Fairness Committee found the following: 

 

(a) The Fairness Committee first considered Ms Rees’ complaint that the references made in the 

programme to her involvement in the Arlene Fraser murder case were untrue, inaccurate and 

sensationalist and had the overall effect of being unfair to her. The Committee had particular regard 

to Practice 7.9 of the Ofcom Broadcasting Code which states that the broadcaster should take 

reasonable care before broadcasting a factual programme to satisfy themselves that the material 

facts have not been presented, disregarded or omitted in any way that is unfair to an individual or 

organisation. Taking this Practice into account, the Committee first addressed separately each of Ms 

Rees’ individual points of complaint under this head concerning the programme’s treatment of her. 

 

i) The Committee considered Ms Rees’ complaint that the programme’s commentary inaccurately 

and sensationally stated that “We can reveal dramatic new evidence shows the case was flawed 

from the beginning to the end”. 

 

The Committee noted that the commentary line complained of was used to introduce the main 

focus of the programme, namely that there were concerns over the reliability of some of the 

evidence in the Arlene Fraser murder case. It considered that the use of this commentary line 

referred to all the evidential criticisms and allegations that were to be covered in the programme. In 

the context of the programme as a whole the Committee considered that it was unlikely that 

viewers would have taken the comment to refer specifically to the criticisms of Ms Rees’ lip-reading 

report. The Committee therefore did not find unfairness to Ms Rees in the programme’s use of this 

commentary line. 

 

ii) The Committee considered Ms Rees’ complaint that the programme’s commentary stated, 

incorrectly, that it was the first time that the CCTV footage of Mr Lucas and Mr Fraser had been 

shown on television. Ms Rees said that the footage had been shown previously both on BBC and ITV. 

 

The Committee noted that a previous programme broadcast in January 2003 by the BBC had used a 

reconstruction of Mr Lucas’s and Mr Fraser’s conversation, but there appeared to be no evidence as 

to whether the footage itself had previously been shown on television. However, the Committee 



took the view that whether or not the CCTV had been broadcast before did not have a bearing on 

whether the programme’s treatment of Ms Rees was unfair or otherwise as it was not likely to 

materially affect viewers’ understanding of her, her role in the police investigation, or her 

competence as a lip-reader. The CCTV footage of Mr Lucas and Mr Fraser shown in the programme 

did not feature Ms Rees nor was she referred to in it. Neither did the commentary accompanying 

this section of footage refer to her in any way. Consequently, the Committee considered that the 

inclusion of the commentary line complained of did not reflect unfairly on Ms Rees and therefore did 

not cause unfairness to her in the programme. 

 

iii) The Committee considered Ms Rees’ complaint that the programme stated, incorrectly, that it 

was the police rather than the prison authorities that instigated filming Mr Lucas’s visits to Mr 

Fraser. 

 

The Committee noted the commentary complained of: 

 

    “But Grampian Police were following Nat Fraser’s every move”. 

 

The Committee noted that before this commentary line, the programme had explained that: 

 

    “Glen Lucas knew that as with every prison all visits are recorded on CCTV”. 

 

It took the view that the programme did not state or suggest, either implicitly or expressly, that 

Grampian Police instigated the filming of Mr Lucas or Mr Fraser. The Committee considered that it 

was clear from examining the commentary that it neither stated nor suggested, implicitly or 

expressly, that Grampian Police arranged the filming of the prison visits. In any event, the 

Committee was not persuaded that the commentary lines referred to above were likely to materially 

affect viewers’ understanding of her, her role in the police investigation, or her competence as a lip-

reader. It concluded that the inclusion of the commentary lines complained of did not reflect unfairly 

on Ms Rees and therefore did not cause unfairness to her in the programme. 

 

iv) The Committee considered Ms Rees’ complaint that the programme’s statement that “Jessica 

Rees’ report tipped the balance” was untrue and that her lip-reading report only meant that the 

police switched their investigation from a missing person inquiry to a murder investigation. 

 



The Committee noted that the commentary line complained of was made after the sequence in the 

programme that featured interview footage of Detective Superintendent Jim Stephen taken in 

January 2003. He explained that Ms Rees’ lip-reading report confirmed to him at least that Arlene 

Fraser had been murdered and that, together with the previous information they had, it enabled the 

police to “move the inquiry forward”, in other words to charge Mr Fraser with murder. The 

Committee also noted that immediately after the commentary line complained of, the programme 

stated that Ms Rees’ report resulted in Mr Lucas and Mr Fraser being charged with murder and 

conspiracy to murder. 

 

In the Committee’s view, the commentary line was factually accurate. It was clear from Detective 

Superintendent Jim Stephen’s interview that it was, in his opinion, Ms Rees’ report along with the 

previous information they had that enabled the police to charge Mr Lucas and Mr Fraser with 

murder and conspiracy to murder. The Committee did not consider that viewers would have been 

likely to have understood the comment to mean that her report led to Mr Fraser being convicted of 

murder. In fact, it was clear from the programme that Ms Rees’ report was never used as evidence 

during Mr Fraser’s trial and so played no part in his conviction. In these circumstances, the 

Committee concluded that there was no unfairness to Ms Rees in this respect. 

 

v) The Committee then considered Ms Rees’ complaint of unfairness in the commentary line: 

 

    “We can reveal now that that report was flawed and the defence was ready to discredit it if it was 

ever used in court.” 

 

The Committee noted Ms Rees’ complaint that the commentary wrongly stated that her evidence 

was flawed and would have been discredited by the defence. According to Ms Rees her evidence 

would have been tested in court and would not have been discredited, because it was “a type” of 

evidence that was admissible in court. The Committee also noted the BBC’s response that Ms Rees 

appeared to be under the impression that the programme claimed that her report was inadmissible 

as evidence rather than that her report was flawed, which was what the programme actually stated. 

 

The Committee also noted that the commentary line followed the sequence in the programme that 

explained how the police used Ms Rees’ report, along with other information, to charge Mr Lucas 

and Mr Fraser. It noted that immediately after the commentary line was delivered, the programme 

moved on to examine in more depth the concerns relating to the reliability of Ms Rees’ report. 

 

In using the word “flawed” to describe Ms Rees’ report the programme suggested that her report 

was unsound and inferred that it wrongly led to Mr Lucas and Mr Fraser being charged. In describing 



the report in this manner the programme appeared to be relying on the opinions of Mr Taylor and 

Mr Ruane that were expressed in the programme but which, except as discussed in viii) below, were 

allowed to go unchecked (see findings at vi) and ix) below). Given the nature of the allegation and its 

potential impact on Ms Rees the Committee considered it was unfair of the programme to conclude 

that the report was flawed in the absence of any proper objective discussion on this question. 

 

However, as to whether the programme questioned the admissibility or otherwise of Ms Rees’ lip-

reading report, the Committee considered that whilst in describing the report as “flawed” the 

programme questioned its reliability, there was no overall suggestion that it would not have been 

accepted as evidence by the court and the statement “the defence was ready to discredit it if it was 

ever used in court” did not, in the Committee’s view, amount to saying that it would have been ruled 

inadmissible by the court. 

 

vi) The Committee then considered Ms Rees’ complaint of unfairness in Mr Taylor’s comments made 

in the programme: 

 

    “Frankly that evidence was laughable. The Crown witness was no more an expert than I am at bird 

watching. Far from being a crucial part of the Crown case in my view it would have been a very, very 

easily dismissed part of the Crown case.” 

 

 Practice 7.11 in Ofcom’s Broadcasting Code states that if a programme alleges wrongdoing or 

incompetence or makes other significant allegations, those concerned should normally be given an 

appropriate and timely opportunity to respond. Also, according to Practice 7.13, where it is 

appropriate to represent the views of a person or organisation that is not participating in the 

programme, this must be done in a fair manner. 

 

The Committee considered whether or not Mr Taylor’s remarks were unfair to Ms Rees. It noted that 

Mr Taylor was described in the programme as an “Advocate QC” who had followed the trial 

carefully. The Committee also noted the BBC’s assertion that Mr Taylor’s remarks were an 

expression of his own personal views on the quality of Ms Rees’ report. However, these comments 

went unchecked and were not countered in any way in the programme. In view of this, and taking 

into account the strength of Mr Taylor’s comments and their likely impact on viewers’ understanding 

of Ms Rees’ competency as an expert, the Committee concluded that the inclusion of these 

comments was unfair to Ms Rees. 

 

vii) The Committee considered Ms Rees’ complaint that Mr Ruane was not an expert lip-reader, 

despite the programme’s assertion that he was. 



 

The Committee noted the commentary line in the programme which introduced Mr Ruane: 

 

    “Other lip-reading experts studied the tape. Terry Ruane was one of them.” 

 

The Committee also considered the BBC’s response that Mr Ruane had been profoundly deaf since 

childhood and that it was likely that he would be highly practiced in lip-reading. The Committee had 

not been provided with evidence which caused it to doubt the broadcaster’s assertion that Mr 

Ruane possessed proficient lip-reading skills. The Committee therefore considered that describing 

Mr Ruane as a lip-reading expert did not reflect unfairly on Ms Rees and so did not cause unfairness 

to her in the programme. 

 

 

viii) The Committee considered Ms Rees’ complaint that Mr Ruane’s comments were inappropriate 

and incorrect. Ms Rees said that she had viewed the CCTV recordings on specialist viewing 

equipment that Mr Ruane did not have and she denied that she had been briefed by the police 

before compiling her lip-reading report. 

 

The Committee noted the full section of the programme that featured Mr Ruane’s remarks: 

 

    “Nobody should ever have tried to use a lip-reading report in this case. First of all the quality of 

the tapes was very, very bad. Secondly, the police briefed her in the first place so she has all that in 

her head when she was viewing it.” 

 

The Committee noted that Mr MacAuley had informed Ms Rees in his email of 10 October 2005 that 

the programme would be featuring an expert who had studied the CCTV recordings and who had 

been critical about the conditions in which she had compiled her report. The email specifically 

referred to the poor quality of the recordings and the allegation that she had been “briefed” by the 

police about the case before she completed her report. The Committee noted that Ms Rees 

responded, through her personal assistant, Ms Cayden, to these criticisms in emails sent to the 

programme makers on 12 and 17 October 2005 and that this response was summarised in the 

programme’s commentary wording: 

 

    “But she denies having read the briefing given to her by the police about the case before she 

looked at the tapes”. 



 

The Committee also considered the BBC’s response that Mr Ruane had viewed the recordings on 

specialist viewing equipment for lip-reading recordings. 

 

The Committee had not been provided with evidence which caused it to doubt the BBC’s assertion 

that Mr Ruane was in possession of specialist viewing equipment for lip-reading. It considered that 

his remarks were an expression of his personal view of Ms Rees’ report and that, unlike Mr Taylor’s 

comments discussed in v) above, the programme did appropriately balance Mr Ruane’s accusation 

that she had been “briefed” by the police before compiling her report by reflecting the response that 

Ms Rees had provided through her personal assistant. In this context the Committee found no 

unfairness to Ms Rees as a result of the inclusion in the programme of these comments made by Mr 

Ruane. 

 

In this particular context, the comments in isolation did not cause unfairness as they did not go 

unchecked. However, when taken with: the unchecked comments of Mr Taylor (see vi) above); the 

comment made by Mr Ruane (see ix) below); and, the commentary lines detailed below in heads x) 

and xi) of the complaint in the Committee’s view the comments did contribute towards the overall 

tone of the programme, the effect of which was to call into question the reliability of Ms Rees’ 

report and her competence as a lip-reader (see the final paragraph of xi) below). This, the 

Committee found, created unfairness to Ms Rees. 

 

ix) The Committee considered Ms Rees’ complaint about Mr Ruane’s concluding remark that 

“Nobody checked her work at all”. 

 

Practice 7.11 in Ofcom’s Broadcasting Code states that if a programme alleges wrongdoing or 

incompetence or makes other significant allegations, those concerned should normally be given an 

appropriate and timely opportunity to respond. Also, according to Practice 7.13, where it is 

appropriate to represent the views of a person or organisation that is not participating in the 

programme, this must be done in a fair manner. 

 

The Committee noted that the programme stated that Ms Rees denied that she had been briefed 

about the case by the police before compiling her report. There was a clear conflict between the 

parties with regard to this element of her complaint. However, the parties had not provided any 

evidence for the Committee to determine whether or not Ms Rees’ report had been checked. The 

Committee, not being a tribunal of fact, was therefore unable to determine this matter. 

 



Nonetheless, no justification was given for the inclusion of this comment either in the BBC’s 

submissions or in the programme itself. This being the case, and given the context in which the 

comment was made (immediately prior to Mr Taylor’s comments - see vi) above), it was likely that 

viewers’ would have been left with a negative impression regarding the quality of Ms Rees’ work. In 

the Committee’s view, this would have contributed to an impression that she was incompetent and 

did not have the expertise that she claimed she possessed. In view of these considerations, the 

Committee concluded that the use of Mr Ruane’s comment in the programme was unfair to Ms 

Rees. 

 

x) The Committee considered Ms Rees’ complaint that the programme’s commentary line “we’ve 

just shown you the crucial lip-reading evidence…was flawed” was an exaggeration, as her report was 

only a small part of the evidence against Ms Lucas and Mr Fraser. 

 

 

The Committee noted the full commentary of this section of the programme: 

 

    “So, as we’ve just shown you the crucial lip-reading evidence which resulted in Glen Lucas and Nat 

Fraser being charged was flawed”. 

 

The Committee noted that the BBC did not specifically respond to this element of Ms Rees’ 

complaint. However, the Committee considered that although the use of the word “crucial” in this 

context may have given an impression that Ms Rees’ report was pivotal in the case, the 2003 

interview footage of Detective Superintendent Jim Stephen included in the programme made it clear 

that it was her lip-reading report together with the previous information they had gathered that 

enabled the police to change the focus of their investigation and to charge Mr Fraser with the 

murder of his wife. In the Committee’s view, the use of the word “crucial” was an accurate and 

appropriate way in which to describe the significance Ms Rees’ report had in Mr Lucas and Mr Fraser 

being charged. 

 

However, the Committee went on to consider the use of the word “flawed” in connection with Ms 

Rees’ report and the questions the programme makers believed pointed to its unreliability. The 

Committee considered that the use of the word “flawed” suggested to viewers that her report was 

unsound and, therefore, that it wrongly led to Mr Lucas and Mr Fraser being charged. The only 

apparent basis provided in the programme for the suggestion that it was “flawed” came through the 

comments of Mr Taylor and Mr Ruane (see vi) and ix) above) which were unchecked expressions of 

their personal opinions. In this the Committee considered that the use of the word “flawed” in this 

commentary line resulted in unfairness to Ms Rees. 

 



xi) The Committee considered Ms Rees’ complaint that the programme’s commentary line “the 

prosecution no longer needed the flawed lip-reading testimony” was untrue and had been 

inaccurately presented in the programme. There was other evidence against the accused than her 

lip-reading report. 

 

The Committee noted the full commentary of this section of the programme: 

 

    “Dick’s decision to turn Queen’s Evidence meant the prosecution no longer needed the flawed lip-

reading testimony”. 

 

The Committee noted that the BBC did not specifically respond to this element of Ms Rees’ 

complaint. As above, the Committee noted that the police had felt Ms Rees’ report was an important 

element which allowed them to move the investigation forward. The Committee considered that the 

commentary line, insofar as it stated that “the prosecution no longer needed the…testimony” was 

an accurate reflection of the circumstances surrounding the report during the trial, namely that it 

was not used as part of the prosecution case because Mr Dick turned Queen’s Evidence in the trial of 

Mr Lucas and Mr Fraser. 

 

However, the Committee went on to consider the use of the word “flawed” in connection with Ms 

Rees’ report and the questions the programme makers believed pointed to its unreliability. For the 

reasons already given at heads vi) and ix) above, the Committee considered that the use of the word 

“flawed” in this commentary line resulted in unfairness to Ms Rees. 

 

The Committee then considered whether or not, as stated above in the opening comments at 

Decision head (a), and taking into account the findings at heads i) to xi), the programme’s overall 

presentation of the role played in the case by Ms Rees and her report was fair. 

 

The Committee considered that programme’s overall commentary, including its repeated references 

to the report/evidence/testimony being flawed and the inclusion of strong adverse and (in all but 

one instance) unchecked remarks of Mr Taylor and Mr Ruane had the cumulative effect of leaving 

viewers with an overall negative impression of Ms Rees’ professional judgement and competency as 

a lip-reader and expert witness. 

 

(b) The Fairness Committee then considered Ms Rees’ complaint that it was untrue that she had 

declined to participate in the programme. She said that she was not given a timely opportunity to 



respond and that the statement that she did make to the programme makers was almost totally 

ignored. 

 

Practice 7.11 in Ofcom’s Broadcasting Code states that if a programme alleges wrongdoing or 

incompetence or makes other significant allegations, those concerned should normally be given an 

appropriate and timely opportunity to respond. Also, according to Practice 7.13, where it is 

appropriate to represent the views of a person or organisation that is not participating in the 

programme, this must be done in a fair manner. 

 

Accordingly, the Fairness Committee first considered whether or not the programme alleged 

wrongdoing, incompetence or otherwise made significant allegations about Ms Rees and her lip-

reading report. It was clear from Mr MacAuley’s email of 10 October 2005 to Ms Rees that it was the 

programme makers’ intention to feature her lip-reading report in the programme and to refer to the 

criticism it had received from other lip-reading experts (in particular Mr Ruane), from Mr Taylor, the 

QC who had followed the case, and to reflect the fact that the CPS no longer used her as an expert 

witness, allegedly because of allegations that she had mislead people to her qualifications (see (d) 

below). 

 

The programme itself also made it clear that the reliability of Ms Rees’ report had been called into 

question and her credibility as an expert witness was cast into doubt. In particular, the Committee 

considered the following comments: 

 

    Mr Ruane’s remark that “Nobody should have used a lip-reading report in this case”; “she has it all 

in her head”; and, “Nobody checked her work”; 

    Mr Taylor’s comment that Ms Rees was “no more an expert that I am at bird watching”; and 

    Comments in the programme’s narrative that “The Crown no longer need flawed lip-reading 

evidence”; “the crucial lip-reading evidence…was flawed”; and, “Jessica Rees has been dropped by 

the Crown Prosecution Service…after allegations that she misled people about her university 

qualifications”. 

 

Taking the above factors and comments into account, the Committee considered that the 

programme was likely to materially affect viewers’ understanding of Ms Rees, her role in the police 

investigation and her competence as a lip-reader. The comments made by Mr Ruane and Mr Taylor 

directly questioned Ms Rees’ competence as an expert lip-reader and her professionalism in 

compiling the report. These comments were given credence by the programme’s commentary which 

made reference to: Ms Rees’ report being “flawed”; the CPS decision not to continue with her 

services; and, allegations about her having mislead people about her qualifications. It was for these 



reasons that the Committee took the view that the comments and commentary in the programme 

amounted to significant allegations of incompetence about Ms Rees and her abilities. 

 

The Fairness Committee then went on to consider whether or not the programme makers gave Ms 

Rees an appropriate and timely opportunity to respond to the criticisms and allegations that were to 

be made in the programme. 

 

The Committee noted that Mr MacAuley’s initial email to Ms Rees was sent to her on 10 October 

2005, nine days (seven working days) before the programme was to be transmitted. In this email, 

the Committee noted that Mr MacAuley expressly offered Ms Rees the opportunity to respond to 

the criticisms and to reply to the allegation that she had misled people about her qualifications and 

was no longer used by the CPS as an expert witness. 

 

On 12 October 2005, Ms Rees’ personal assistant, Ms Cayden, replied to Mr MacAuley’s email in 

which she answered some of the points he had raised and explained that Ms Rees was unable to 

respond personally as she was moving home and was not able to access her email. Mr MacAuley 

replied on the same day giving Ms Cayden a fax number via which, he suggested, Ms Rees could 

send him a short statement over that weekend that dealt with the criticisms and allegations he had 

raised and that he would include her rebuttal of them in the programme. 

 

The Committee further noted that Ms Cayden’s reply on 13 October 2005 informed Mr MacAuley 

that Ms Rees would not be in a position to respond to him until at least that weekend and that she 

would prefer to revert to the police and Arlene Fraser’s family before making a statement. 

 

No further emails or other correspondence were exchanged between the programme makers and 

Ms Rees or Ms Cayden until 17 October 2005 when Ms Cayden sent Mr MacAuley an email on Ms 

Rees’ behalf. The email stated that after speaking to Arlene Fraser’s family, Ms Rees had decided not 

to contribute to the programme out of respect for the family’s feelings. It also included a further 

response to some of the points raised by Mr MacAuley’s initial email. Later on the same day, Mr 

MacAuley acknowledged Ms Cayden’s email and said that he had taken all the points mentioned into 

consideration. 

 

The Committee recognised that the programme makers had given Ms Rees nine days (seven working 

days) in which to respond to the criticisms and allegations outlined by Mr MacAuley. It noted that 

Ms Rees, although unable to respond directly to Mr MacAuley herself, was able to do so through Ms 

Cayden and that Ms Cayden responded to many of the points his email had raised. Also Ms Cayden 

had on Ms Rees’ behalf, made it clear to the programme makers two days before the broadcast of 



the programme that Ms Rees did not wish to contribute to the programme out of respect for the 

feelings of Arlene Fraser’s family. 

 

Taking into account all the factors referred to above, the Fairness Committee considered that the 

programme makers did take reasonable steps to provide Ms Rees with an appropriate and timely 

opportunity to respond to the criticisms and allegations that were to be made in the programme. 

How Ms Rees chose to respond to the programme makers’ request for a response was a matter for 

her and her alone. Ofcom, therefore, found no unfairness to Ms Rees in this respect. 

 

The Committee then considered whether or not the statement provided by Ms Cayden on Ms Rees’ 

behalf to the programme makers before the broadcast of the programme was almost totally ignored 

in the programme, and, if so, whether this amounted to unfairness to Ms Rees or not. 

 

The Committee noted that Ms Rees chose, through Ms Cayden, to respond to Mr MacAuley’s initial 

email through the two emails of 12 and 17 October 2005 (see (c) below). 

 

In the first of these emails, Ms Cayden said that: the CPS were intending to use Ms Rees again and 

that it did not consider that she had “misled the court” over her qualifications; that Ms Rees had not 

been “briefed” by the police before viewing the CCTV footage; and, that Ms Rees had used specialist 

equipment when viewing it. Ms Cayden also gave a cautionary mention in her email to the other lip-

reading experts referred to by Mr MacAuley in his email. 

 

Ms Cayden’s second email of 17 October 2005 answered, or at least put into context, a number of 

points raised by Mr MacAuley in his initial email. Ms Cayden expanded on the concerns Ms Rees had 

about the other lip-reading experts referred to in Mr MacAuley original email and she reiterated that 

Ms Rees had not been given background information by the police prior to compiling her report. 

 

The Committee noted that Ms Cayden did not specifically respond to the point raised by Mr 

MacAuley that Ms Rees’ report was never actually used in the trial and that the police did not have 

her work checked by another expert. 

 

It is an editorial decision by the programme maker as to what should be included from material 

provided by way of a written statement – as long as the resulting programme is fair in its treatment 

of the individual or company that has provided the statement. It is unrealistic for a company or 

individual to expect a broadcaster to cede editorial control and necessarily include a written 

statement in full. 



 

By examining a recording of the programme and the transcript of it (including a transcript of the 

subtitles), the Committee noted that the programme makers chose to summarise Ms Rees’ response 

by the words: 

 

    “Jessica Rees declined our offer of an interview. But she denies having read the briefing given to 

her by the police about the case before she looked at the tapes”. 

 

The Committee considered that the contents of Ms Cayden’s two emails had given some explanation 

that could have justified Ms Rees’ position. For instance, the fact that she used specialist equipment 

that allowed for poor quality recordings to be enhanced, and that the programme could have 

included material provided by Ms Cayden which would have reflected the co-operation Ms Rees had 

given the programme makers in the days leading up to the transmission of the programme. The 

Committee concluded that Ms Rees’ response, made on her behalf by Ms Cayden, was not 

adequately reflected in the programme, and, therefore, her position was not represented in a fair 

way. This resulted in unfairness to Ms Rees. 

 

(c) The Fairness Committee considered Ms Rees’ complaint that she was given inaccurate 

information by the programme makers about the content of the programme. 

 

Practice 7.3 in Ofcom’s Broadcasting Code states that where a person is invited to make a 

contribution to a programme, they should normally at an appropriate stage: be told the nature and 

the purpose of the programme, what the programme is about and be given a clear explanation of 

why they have been asked to contribute and when (if known) it is likely to be first broadcast; be told 

what contribution they are expected to make; be informed about the areas of questioning and 

wherever possible the nature of the other likely contributions. The Code explains that taking these 

measures is likely to result in the consent that is given being “informed consent”. It may be fair to 

withhold all or some of this information where it is justified in the public interest or under other 

sections in Ofcom’s Broadcasting Code. 

 

Accordingly, the Fairness Committee went on to consider what the programme makers told Ms Rees 

during the email exchange that took place between them in the lead up to the broadcasting of the 

programme on 19 October 2005. 

 

By examining Mr MacAuley’s initial email to Ms Rees on 10 October 2005, the Committee noted that 

the programme makers had explained that the programme’s purpose was to revisit the Arlene 



Fraser murder case and that one of the aspects that would be looked at was the use of the lip-

reading evidence. Mr MacAuley’s email went on to inform her that the reason that he had made 

contact with her was because she had prepared the lip-reading report and would like to give her the 

opportunity to respond to the criticism and allegations that would be made about her and her report 

in the programme. 

 

The Committee noted that the email explained to Ms Rees that the programme makers had 

consulted some of the other lip-reading experts that were to be used by the defence in preparation 

for the murder trial and that one in particular disagreed with some of the contents of her report. The 

email went on to detail that the other lip-reading expert criticised the conditions in which she 

compiled the report; the quality of the CCTV recordings; the fact that Ms Rees was “briefed” by the 

police before watching the CCTV footage; and alleged that her work was not checked by another 

expert. The Committee also noted that Mr MacAuley’s email asked Ms Rees to confirm the accuracy 

of the reports that she was no longer used by the CPS because of allegations that she had misled 

people over her university qualifications. The email ended by emphasising that the programme was 

dealing with a number of evidential aspects to the Arlene Fraser case and that the lip-reading report 

was only one aspect to be dealt with. Ms Rees was given a deadline of 14 October 2005 to respond 

to the points raised in Mr MacAuley’s email. 

 

Taking into account the content of Mr MacAuley’s initial email to Ms Rees, the Fairness Committee 

was satisfied that the programme makers had given her a full and accurate account of the intended 

nature and purpose of the programme and had fairly explained to her the criticisms of her report by 

at least one other lip-reading expert and that the programme would make reference to allegations 

about the truth of her university qualifications. The Committee was conscious that the email did not 

mention that Mr Taylor would be giving his opinion on Ms Rees’ ability as an expert lip-reader but 

considered that the information given in the email was nonetheless sufficient for Ms Rees to have 

given ‘informed consent’ if she had wished to contribute to the programme. 

 

In these circumstances, therefore, the Fairness Committee found no unfairness to Ms Rees as a 

result of what she had been told about the nature and purpose of the programme. 

 

(d) Finally, the Fairness Committee considered Ms Rees’ complaint that the programme unfairly 

linked the reliability or otherwise of her lip-reading report with being “dropped” by the CPS as an 

expert witness. 

 

The Committee had particular regard to the broadcaster taking reasonable care before broadcasting 

a factual programme to satisfy themselves that the material facts have not been presented, 

disregarded or omitted in any way that is unfair to an individual or organisation. Taking this 



requirement into account, the Committee first addressed separately each of Ms Rees’ individual 

points of complaint under this head concerning the programme’s treatment of her. 

 

Accordingly, the Committee considered what the programme makers had known when compiling 

the programme and what measures they took to satisfy themselves that the CPS had discontinued 

using Ms Rees as an expert lip-reader. 

 

The Committee noted that in the programme makers’ email of 10 October 2005, Mr MacAuley was 

explicit in asking her to confirm the accuracy of the reports that she was no longer used by the CPS 

because of allegations that she had misled people over her university qualifications. He went on the 

explain that he had been informed that the reason that the CPS no longer used her was not because 

of any question over her lip-reading ability, but because any defence team might raise the argument 

over her qualifications in court, thus distracting from the case itself. 

 

The Committee also noted Ms Cayden’s email response to Mr MacAuley sent on 12 October 2005 in 

which she said that the CPS were intending to use Ms Rees again. Ms Rees submitted as part of her 

complaint an extract from a faxed letter from the CPS dated 16 September 2004 which clearly 

showed that she was being used by the CPS at that time. However, the Committee also noted that 

on 13 October 2005, a press officer for the CPS emailed the programme makers and confirmed that 

it had decided not to rely on Ms Rees as a prosecution witness in current or future cases. 

 

In these circumstances, and in the absence of any documentary evidence from Ms Rees to show that 

the CPS were intending to use her again, the Committee considered that the programme makers had 

taken sufficient steps to satisfy themselves that it was accurate for the programme to claim that Ms 

Rees was no longer used by the CPS as an expert lip-reading witness and that this was, in itself, fairly 

presented in the programme. 

 

The Committee then turned its consideration to whether or not the programme linked the fact that 

the CPS did not use her as an expert witness any more to the criticism made in the programme 

about the reliability of her lip-reading report compiled in the Arlene Fraser murder case. 

 

The Committee noted that the programme referred to Ms Rees not being used by the CPS anymore 

three times during the course of the part of the programme that looked at the reliability of her lip-

reading report. It noted the full commentary: 

 



Commentary: “Despite these significant doubts over Jessica Rees’ report, both Glenn Lucas and Nat 

Fraser were charged with murder. Jessica Rees has since been dropped by the Crown Prosecution 

Service in England after allegations she has misled people about her university qualifications. Jessica 

Rees declined our offer of an interview. But she denies having read the briefing given to her by the 

police about the case before she looked at the tapes. The CPS confirmed to us that they no longer 

use her as an expert witness in lip-reading”. 

 

Reporter: “So, as we’ve just shown you the crucial lip-reading evidence which resulted in Glen Lucas 

and Nat Fraser being charged was flawed. And it was based on testimony from an expert witness 

who has since been dropped by the Crown Prosecution Service in England.” 

 

The Committee considered firstly, that the phrase “despite significant doubts” was misleading since 

the evidence was never used in Court and no evidence had been provided that there were significant 

doubts at the time. The Committee noted that this comment immediately preceded commentary 

about Ms Rees having been dropped by the CPS and thereby appeared to connect the alleged 

unreliability of her report to allegations that had been made that she had misled people about her 

university qualifications. 

 

The inference from this was that Ms Rees did not have the qualifications or integrity to act for the 

Court as a lip-reading expert. Furthermore, the Committee considered that the combined effect of 

repeated comments in the programme relating to the fact that the CPS no longer used her (repeated 

three times in the programme) intermingled with commentary stating that her lip-reading report 

was flawed and combined with the inclusion of Mr Taylor’s personal opinion of her expertise in lip-

reading, would have led viewers to think that Ms Rees was no longer used by the CPS because of the 

concerns raised over her involvement in providing the lip-reading report in the Arlene Fraser murder 

case, rather than because of concerns about her university qualifications. 

 

Taking all these factors into account, the Fairness Committee considered that the cumulative effect 

of repeated reference to the fact that Ms Rees was no longer used by the CPS in the context of 

questioning her expertise and the reliability of her lip-reading report resulted in unfairness to Ms 

Rees. 

 

Accordingly, the complaint of unfair treatment was partly upheld. 


